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Institutional elements

Overview

Switzerland participates in certain areas of the EU internal market. This is currently regulated in five agree-
ments covering the free movement of persons, land transport, air transport, agriculture and mutual recog-
nition in relation to conformity assessments (MRA) respectively. As part of the further development of the
bilateral approach, an agreement on electricity should be added and the existing agriculture agreement
should be expanded to cover food safety (in a separate protocol).

These agreements, commonly referred to as ‘internal market agreements', guarantee extensive reciprocal
market access and thus prevent discrimination against Swiss companies in the EU internal market and
vice versa. In this context, Switzerland and the EU have agreed on new institutional elements. They ensure
the good functioning of these agreements and a level playing field at all times for all participants in the
internal market.

The new institutional elements include the dynamic alignment of legislation, the uniform interpretation of
the agreements, their surveillance and the settlement of disputes in the event of disagreements between
Switzerland the EU.

Sectoral approach

The institutional elements will henceforth be regulated separately in each internal market agreement. This
makes it possible to better take into account the specificities of each agreement. This differs from the
approach taken in the negotiations on a framework agreement, which were broken off in May 2021. That
agreement would have set out the institutional elements horizontally for all internal market agreements.
The institutional elements are applied by analogy to the health agreement.

Dynamic alignment of legislation

Key elements and procedure

Dynamic alignment does not mean automatic alignment with EU law. A new EU legal act can only become
binding for Switzerland once the national approval procedure therefor has been completed. This is based
on the existing competences for the approval of international agreements.

In particular, if the EU law on the internal market evolves in areas which fall within the scope of one of the
internal market agreements and are in line with its objectives, Switzerland and the EU will integrate these
developments of the law into the respective agreement via a decision by the joint committee (JC) of the
respective agreement (this is known as obligation of dynamic alignment of leqgislation). All decisions by a
JC require the consent of both parties. Such a decision also constitutes an amendment to an international
agreement, as an EU legal act is newly integrated into the agreement. For the approval of amendments to
agreements the same rules as for the approval of the conclusion of agreements apply. Every such decision
by a JC must therefore be approved by the body responsible for the approval of international agreements
at national level before it can enter into force. This means that Switzerland decides autonomously and in
accordance with its usual internal procedures — including direct democratic decision-making processes
such as the referendum — on any incorporation of a new, relevant EU legal act in the respective agreement
and on any necessary adjustments to the national legislation in this context. Switzerland therefore retains
control.




Decision shaping is the counterpart to the dynamic alignment of legislation. This means that the EU grants
Switzerland the right to participate in the EU in the drafting of the EU legal acts relevant to internal market
agreements and thus to participate directly in shaping them (for information on the participation of Parlia-
ment, the cantons and further interest groups, see the explanation on p. 7). In addition, 'technical adapta-
tions’ to legal acts can be made by the JC during their integration into the respective agreement. These
may be necessary, for example, to adapt an EU legal act to Swiss specificities.

The scope of the dynamic alignment of legislation is limited to the internal market agreements and the
health agreement. Additionally, exceptions were negotiated in key areas of the respective internal market
agreements, along with a non-regression clause in the agreement on the free movement of persons in
respect of wage protection. There is no obligation to align legislation in these areas. The parties may agree
on new exceptions in the future, if need be.

Switzerland may also refuse the integration of a new EU legal act into an agreement, even if that act falls
within the scope of the agreement and is in line with its objectives. If Switzerland does so, despite having
an obligation according to a decision of the arbitral tribunal (in the dispute settlement procedure; see below)
to align, the EU may take proportionate compensatory measures. However, such compensatory measures
may be taken only in the agreement concerned or in one of the other internal market agreements (in the
case of the agriculture agreement only in the protocol on food safety; in the agricultural part of the agricul-
ture agreement only if there is a breach of the protocol on food safety). They are intended to offset the
imbalance arising between the parties as a result of Switzerland not having incorporated the new EU legal
act.

Methods of dynamic alignment of legislation

There are two methods for incorporation of EU legal acts into the relevant agreements: the integration
method and the equivalence method. These methods describe which specific obligations Switzerland has
upon incorporation of a legal act into an agreement. Under the integration method, once the legal act has
been integrated into the agreement concerned, Switzerland does not have to do anything additional if the
provisions of the integrated legal act are sufficiently concrete and precise. Such provisions in an integrated
EU legal act (including the adaptations agreed by the parties) can be applied directly by the Swiss author-
ities and courts. Despite its direct applicability, Switzerland can also implement the integrated EU legal act
in national law if it so wishes, e.g. for reasons of clarity and transparency, or in order to better adapt the
EU provisions to Swiss legislation. In any case, EU legal acts or provisions thereof must be implemented
in national law if they need to be specified in order to be applied in individual cases. There is also a need
to adapt existing national law if it contradicts the integrated EU legal act.

In contrast to the integration method, under the equivalence method Switzerland has an obligation to pass
(or uphold) national legislation if an EU legal act has been incorporated into a particular agreement. This
national legislation must achieve the same result as the EU legal act incorporated into the agreement.
Switzerland therefore does not apply the incorporated EU legislation in this case, but equivalent Swiss law.

Integrated EU legal acts

Switzerland has incorporated a total of 94 EU legislative acts as part of the new Swiss-EU package (Bilat-
erals lll). The importance of EU legislative acts in the EU is comparable to that of federal acts in Switzer-
land. Like federal acts, they contain important legislative provisions. The number of 94 does not include
non-legislative acts of the EU. They are usually passed by the European Commission and always remain
within the framework of the relevant EU legislative acts on which they are based. Non-legislative acts of
the EU are comparable to Swiss ordinances. The legal implications of the 94 EU legislative acts for Swit-
zerland arise only in combination with the rules of the respective agreement. In particular, no conclusions
can be drawn from the number of the integrated EU legislative acts alone as to their implications for Swit-
zerland. For more detailed information on this topic, see the document ‘Overview of EU legislative acts
Switzerland-EU package (Bilaterals Ill)’.
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In a nutshell:

o The core of the dynamic alignment of legislation is a general, mutual commitment by Switzerland
and the EU to integrate new EU legal acts into the internal market agreements and the health agree-
ment. This commitment only applies to EU legal acts that fall within the scope of the agreements
concerned and are in line with their objectives.

e An EU legal act (or part thereof) that falls within the scope of an exception or the non-regression
clause does not have to be integrated into the agreement.

o The integration can only take place following a decision by both parties to the agreement within the
JC. Switzerland's consent is therefore always required. There is no automatic alignment of legisla-
tion.

o JC decisions constitute international agreements. Therefore, Switzerland consents within the JC and
approves the JC decision exclusively in accordance with the existing domestic procedures and com-
petences for international agreements.

e There are two methods for dynamic alignment of legislation: the integration method and the equiva-
lence method. The method has no consequence on which national body must approve the incorpo-
ration of the EU legal act in question.

o If Switzerland or the EU does not comply with the basic obligation of alignment, a dispute settlement
procedure may be initiated and thus, if necessary, proportionate compensatory measures can be
taken in the internal market agreements (in the agricultural part of the agriculture agreement only in
the case of a breach of the protocol on food safety; in the health agreement only within this agree-
ment or in relation to Switzerland's participation in the EU health programme).
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Interpretation, surveillance and dispute settlement

Interpretation and surveillance of the internal market agreements are carried out in accordance with the
so-called two-pillar model. In other words, these tasks are performed autonomously by Switzerland and
the EU in their respective territories. The Federal Supreme Court and the Swiss courts retain jurisdiction
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over disputes arising under these agreements between a person or company and another person or com-
pany or the state. The dispute settlement mechanism that is foreseen (see below) applies only to disputes
between Switzerland and the EU and thus not to private individuals or companies.

The JC of the respective agreement remains the first instance for dispute settlement between Switzerland
and the EU. Only if a consensus cannot be reached within the JC, either side can refer the dispute (in
connection with the interpretation or implementation of an internal market agreement) to an arbitral tribunal,
in which both sides are equally represented, for a decision. The autonomy of the parties' respective courts
with regard to the interpretation of their own law remains unchanged. There is therefore no asymmetry.

The Court of Justice of the European Union (CJEU) never rules on a dispute. If the arbitral tribunal —
composed of one Swiss arbitrator, one EU arbitrator (or two, if necessary) and one jointly appointed chair
— deems the interpretation of EU law necessary and relevant to reach a decision, it shall refer the question
to the CJEU — exclusively for this purpose. The CJEU cannot intervene in arbitration proceedings on its
own initiative.

The competences of the Swiss courts and of the Federal Supreme Court are not affected by the outcome
of the negotiations.

As the internal market agreements are not based on Swiss law, it is neither foreseen nor required that the
arbitral tribunal refer questions to the Federal Supreme Court.

Ultimately, the dispute settlement mechanism is strictly an inter-state arrangement. And it is always the
arbitral tribunal that takes the final decision on the main case.

Procedures and competences for dispute settlement
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Compensatory measures

If one party considers that the other party has not complied with the arbitral tribunal’s decision regarding a
specific dispute, that party may take compensatory measures in the agreement concerned or in another
internal market agreement (in the agricultural part of the agriculture agreement this is possible only if there
is a breach of that agreement [including the protocol on food safety], but not if there is a breach of any
other internal market agreement; in the agreement on health, compensatory measures may be taken only
in this agreement or in relation to Switzerland’s participation in the EU health programme). The areas in
which it is possible to take such measures are therefore clearly defined and can be anticipated by both
sides. The compensatory measures are intended to restore the balance between the parties and must
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therefore be proportionate. The proportionality of such measures can in turn be reviewed by the arbitral
tribunal.

Furthermore, the following points apply with regard to potential compensatory measures:

Compensatory measures potentially taken following a dispute settlement procedure may be applied at
the earliest three months after their notification (automatic suspensive effect).

At the request of the party concerned, the arbitral tribunal will decide on the basis of certain criteria (in
particular the potential of compensatory measures to cause irreparable damage) whether the suspen-
sive effect is to be extended beyond that three-month period until a decision is reached on the propor-
tionality of the compensatory measures.

To prevent one party being 'sanctioned' by the other under the pretext of compensatory measures, the
following rules apply:

Compensatory measures may be taken only if an arbitral tribunal has issued a legally binding decision
in which it finds either the EU or Switzerland to be in breach of one of the internal market agreements,
and the party in question subsequently fails to implement that decision.

The area in which compensatory measures may be taken is generally restricted to the internal market
agreements, although in the case of the agricultural part of the agriculture agreement such measures
are possible only if the breach relates to that agreement [including the protocol on food safety], but not
if there is a breach of any other internal market agreement (see ‘Special cases’ below). Moreover, in
the health agreement, where the institutional elements apply by analogy, compensatory measures may
be taken only in this agreement or in relation to Switzerland’s participation in the EU health programme
(see also ‘Special cases’ below). This means that the area in which compensatory measures may be
taken is clearly defined and can be anticipated by both Switzerland and the EU.

Any compensatory measures may be applied at the earliest three months after their notification (auto-
matic suspensive effect). The party affected by the measures may ask an arbitral tribunal to rule on the
proportionality of the notified compensatory measures. It can also ask the arbitral tribunal to prolong
the suspensive effect until its decision on the proportionality of the measures has been made. In this
way, the party in question is protected against disproportionate compensatory measures.

Procedures and competences for compensatory measures
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\ Special cases

The institutional elements will apply by analogy in the health agreement, even though it is not an internal
market agreement. This is intended to ensure the proper functioning of the agreement and smooth coop-
eration, which includes in particular Switzerland participating in the relevant EU health security bodies.
Possible compensatory measures may be taken only in the agreement on health or in relation to the pro-
tocol to the EU Programmes Agreement on Switzerland’s participation in the EU health programme. Con-
sequently, dispute settlement procedures within the scope of the health agreement can have no impact on
the internal market agreements, and vice versa.

Another special case that must be mentioned is the agriculture agreement. In the future, this agreement
will be structured in two parts — one dealing with agricultural products and the other with food safety; the
latter is encapsulated in the protocol on food safety (see above). The agricultural part of the agreement is
not subject to the dynamic alignment of legislation. And in the event of disputes, although an arbitral tribunal
is foreseen, there is no possibility of involving the CJEU. In addition, compensatory measures may be
taken in relation to the agricultural part of the agreement only if there is a breach of that agreement (in-
cluding the protocol on food safety), but not if there is a breach of any other internal market agreement.
The situation is different in the food safety protocol to the agriculture agreement. As this part is about
participation in the EU internal market, the institutional elements apply.

Importance for Switzerland

Including the new institutional elements in the internal market agreements enables the bilateral approach
to continue. It also creates legal certainty and a level playing field for the parties to the agreements, eco-
nomic operators and private individuals in the areas concerned. The sectoral package approach chosen
by the Federal Council in February 2022 has therefore proved its worth in the negotiations. The objective
of embedding the institutional elements in each individual internal market agreement has been achieved,
making it possible to take account of the specificities of each agreement and to find customised solutions
for them.

In order to protect Switzerland's essential interests, certain areas have been successfully excluded from
the dynamic alignment of legislation and thus secured for the future. Switzerland can also participate in the
drafting of EU legal acts that fall within the scope of the internal market agreements between Switzerland
and the EU (see below on the corresponding domestic process). The scope itself cannot be adjusted uni-
laterally by the EU. Ultimately, it has been ensured that disputes in the area of the EU internal market will
be settled within an orderly framework in the future, whereby an arbitral tribunal in which each side is
represented equally hands down the final decision on the substance of the disputes. This solution means
that arbitrary 'punitive measures' by one side against the other are no longer possible. Any compensatory
measures must be proportionate and are limited to the scope of the internal market.

In addition, these measures have suspensive effect until the arbitral tribunal has ruled on their proportion-
ality. This is intended to prevent any damage being caused by disproportionate measures.

Involvement of Parliament and the cantons as well as further interest groups (stakeholders and the
general public)

The Federal Council is committed to ensuring the greatest possible transparency with regard to the insti-
tutional elements, especially decision shaping and the dynamic alignment of legislation, and to clearly
defining domestic processes.

Regarding involvement of the Parliament, the Federal Council proposes adding a new article 152a to the
Parliament Act to specifically regulate the process of informing and consulting Parliament in connection
with decision shaping (i.e. Swiss involvement in the drafting of EU law relevant to Switzerland).The foreign
affairs committees and other specialist committees competent for the agreements will also be consulted.
In addition, the Federal Council wishes to ensure Parliament's involvement in the further processes relating
to the institutional elements (dynamic alignment of legislation, dispute settlement and compensatory
measures) in accordance with Article 152 of the Parliament Act.
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The modalities of Parliament's involvement on the basis of Articles 152 and 152a of the Parliament Act are
to be governed by a directive of the Federal Council.

The Federal Council also proposes the publication in a central repository of all EU documents relevant
to decision shaping. The standing participants in consultation procedures and further interest groups also
be notified of the publications.

In addition, the Federal Council proposes to submit to Parliament a monitoring report on the functioning of
the institutional elements of the Swiss-EU package (Bilaterals Ill) once per legislative period as part of its
report on relations with the EU.

The involvement of the Cantons in the area of the institutional elements will be regulated by an agreement
between the Confederation and the Cantons, which is currently being drawn up by the Federal Administra-
tion and the Conference of Cantonal Governments, as mandated by the Federal Council on 15 October
2025.

Specifically (fictional examples)

= Role of the CJEU: Authorities in EU Member States could occasionally apply EU law, which Switzer-
land has also integrated into one of the internal market agreements, incorrectly and to the disadvantage
of Swiss companies. For example, Swiss transport companies could complain about Swiss diplomas
for drivers of heavy goods vehicles weighing over 3.5 tonnes not being recognised in an EU Member
State. Until now, Switzerland was unable to take legal action in defence of its companies in such cases.
It could only seek to reach a political-diplomatic solution with the EU within the JC of the agreement on
land transport or intervene at the political level in the EU Member State in question. The new institu-
tional elements change that: in the future, if no solution can be found within the JC, Switzerland may
refer the dispute to an arbitral tribunal, in which both parties are equally represented. This arbitral
tribunal will decide on the dispute independently. It will only refer a matter to the CJEU if it believes the
interpretation of EU law provisions which have been incorporated into the agreement on land transport
to be both relevant and necessary to reach a decision on the dispute. The arbitral tribunal itself decides
whether these conditions are met. In the current example, the arbitral tribunal may want to know the
CJEU's view on how exactly the articles of EU law incorporated into the agreement on land transport
regarding the recognition of HGV drivers' diplomas are to be understood. It would then independently
reach its decision on the dispute on the basis of the CJEU's decision regarding this specific question
of interpretation. Should it come to the conclusion that the non-recognition of Swiss HGV drivers’ di-
plomas constitutes a breach of the agreement on land transport, the EU Member State in question
would be obliged to recognise the Swiss diplomas.

= Compensatory measures: Let us assume that Switzerland allows helicopter pilots to fly up to the age
of 65, while the EU has an upper age limit of 60. Should the arbitral tribunal conclude that Switzerland
is in breach of the air transport agreement and should Switzerland then fail to comply with this decision,
the EU could take proportionate compensatory measures. The compensatory measures would have to
be taken within the framework of the air transport agreement or one of the other internal market agree-
ments (in the case of the agriculture agreement they may only be taken in relation to the protocol on
food safety; the agricultural part is excluded). For example, the EU could refuse to recognise the li-
cences of Swiss helicopter pilots in the EU as a compensatory measure. However, compensatory
measures would not be possible in relation to research, for example. In other words, the EU would no
longer be able to exclude Switzerland from the EU research programme in such a case. Switzerland
could then ask the arbitral tribunal to rule on the proportionality of the compensatory measures taken
by the EU. If the EU measure (non-recognition of Swiss helicopter pilot licences) were restricted to
Swiss helicopter pilots over 60, the arbitral tribunal would most likely come to the conclusion that this
is proportionate. But if the EU were to generally stop recognising all Swiss helicopter pilot licences, the
measure would arguably no longer be deemed proportionate.
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