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Legal aspects of the Switzerland-EU package (Bilaterals lll):
Structure of the bill, referendum, relationship between the
package and federal acts

\ Structure of the bill: Overview

The Switzerland—EU package (Bilaterals Ill) involves the amendment of existing agreements
that form part of the first package of bilateral agreements with the EU (Bilaterals I) as well as
the conclusion of new agreements. It also includes amendments to domestic legislation and
the enactment of new federal acts. These legislative amendments and new laws serve to im-
plement the agreements or introduce accompanying measures, including measures to protect
wage levels and implement the safeguard clause on immigration. The Federal Council will sub-
mit the agreements and the implementing legislation, including accompanying measures, to
Parliament for approval. To do so, the Federal Council had to answer the following three ques-
tions:

1. Which agreements should be submitted jointly? (‘horizontal bundling')
2. Are the agreements subject to an optional or mandatory referendum?

3. Should the implementing legislation be submitted with the corresponding agreement or sep-
arately? (‘vertical bundling')

In its dispatch, the Federal Council will submit its proposal on these three issues to Parliament.
The proposal is based on the one put forward during the consultation procedure, taking into
account the opinions submitted. Parliament is not bound by the Federal Council's proposal and
will make the final decision on how the Switzerland—EU package is submitted to the People.

Horizontal bundling of agreements

The Federal Council proposes dividing the Switzerland—EU package (Bilaterals Ill) into two
parts. The first part comprises all agreements that serve to stabilise relations between Switzer-
land and the EU. These include the institutional protocols and the amending protocols to the
existing agreements on the free movement of persons, air and land transport, mutual recogni-
tion of conformity assessments and agriculture, as well as the state aid protocols to the land
and air transport agreements, the contribution agreement, the agreement on participation in
the EU Agency for the Space Programme and the agreement on participation in EU pro-
grammes. The entry into force of these agreements is linked by a contractual clause. They are
therefore to be submitted together in a single federal decree.

The second part comprises three new agreements relating to health, electricity and food safety.
These are regarded as further developments of relations between Switzerland and the EU.
These agreements are to be submitted in three separate federal decrees.

The agreements stipulate that the further development agreements can only come into force if
the stabilisation agreements also come into force. However, voters may approve the stabilisa-
tion agreements but reject one or more of the further development agreements. This means
that the stabilisation agreements can come into force even if all or some of the new agreements
are rejected.



The Federal Council is thus submitting four separate federal decrees, one on stabilising rela-
tions between Switzerland and the EU and three on further developing relations between Swit-
zerland and the EU. This is in line with the principle of cohesion of subject matter as set out in
the Federal Constitution. This approach met with broad approval during the consultation pro-
cedure (see the end of the section on vertical bundling).

In addition, the Federal Council is proposing a protocol on parliamentary cooperation between
Switzerland and the EU. This is not subject to referendum and will therefore be submitted to
Parliament separately.

Referendum

The Federal Council proposes that the agreements on the stabilisation of relations between
Switzerland and the EU and the three agreements on the further development of relations be-
tween Switzerland and the EU should each be subject to an optional referendum.

Agreements that contain important legislative provisions or require the enactment of federal
legislation are subject to an optional referendum (Article 141 paragraph 1 letter d number 3 of
the Federal Constitution). If a referendum is held on such an agreement, a majority of the Peo-
ple is required. Accession to an organisation for collective security or to a supranational com-
munity is subject to a mandatory referendum (Article 140 paragraph 1 letter b of the Federal
Constitution). In this case, a majority of both the People and the Cantons is required.

Almost all the agreements on the stabilisation of relations between Switzerland and the EU and
all three agreements on the further development of relations between Switzerland and the EU
contain important legislative provisions or require the enactment of federal legislation. However,
none of these agreements provides for accession to an organisation for collective security or
to a supranational community. Under the current Federal Constitution, the agreements on the
stabilisation of relations between Switzerland and the EU and the agreements on the further
development of relations between Switzerland and the EU are therefore subject to an optional
referendum.

Under the previous constitution, Parliament subjected three agreements to a mandatory refer-
endum even though the constitution in force at the time did not stipulate this (so-called 'man-
datory international treaty referendum sui generis'). The Federal Council reaffirms the view that
this procedure can be applied in exceptional cases if an agreement entails serious interference
in Switzerland's internal structure, namely if it affects the constitutional order, or results in a
fundamental reorientation of Swiss foreign policy.

The Federal Council has determined that the agreements in the Switzerland—EU package (Bi-
laterals 1) do not fulfil these criteria. They preserve the constitutional order and do not entail
serious interference in Switzerland's internal structure. In particular, any dynamic alignment of
legislation always requires the approval of the competent Swiss domestic authority, in the case
of a referendum of the People. The Federal Council and Parliament also assessed the first and
second packages of bilateral agreements (Bilaterals | and Il) as compatible with Switzerland's
internal structure, even though the Schengen/Dublin association agreements in particular also
oblige Switzerland to dynamically align legislation. Under the Schengen/Dublin association
agreements, the consequences of not adopting a relevant EU legislative act are, in addition,
more severe than those provided for under the new institutional elements in the Switzerland—
EU package. Nevertheless, the Federal Council concluded that these agreements "do not lead
to any fundamental change in our system of government and therefore do not affect the con-
stitutional order" (Federal Gazette 2004 5965, 6288). Parliament has confirmed this assess-
ment.

The Switzerland—EU package does not result in a fundamental reorientation of Swiss foreign
policy. Rather, the Federal Council intends to continue along the path set out in Bilaterals | and
Il.

With its proposal for an optional referendum, the Federal Council is maintaining consistency
with its previous practice and continuity in Swiss European policy. This option is in line with the
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approach taken for Bilaterals | and Il and also takes into account the rejection of the popular
initiative 'Put international treaties to the People' in 2012, when 75.3 per cent of voters rejected
the call for a mandatory referendum on agreements with important legislative provisions. In the
consultation procedure, a majority of the permanent participants welcomed the Federal Coun-
cil's decision, including 15 of the 26 cantons and 5 of the 7 political parties represented in
Parliament that commented on the matter.

Vertical bundling of agreements and implementing legislation

Implementing the Switzerland—EU package will require existing federal legislation to be
amended and new legislation to be enacted. In addition, the package contains domestic
measures relating to participation, immigration, tuition fees, wage protection, electricity and
land transport. These measures are not legally required for the implementation of the agree-
ments, but were devised by the Federal Council to facilitate the domestic political acceptability
of the Switzerland—EU package

With a view to the democratic process, the Federal Council maintains that the agreements and
the implementing legislation as well as the accompanying measures belong together. The Fed-
eral Council therefore proposes that the amendments of federal legislation be submitted along
with each respective agreement. It has decided that the four federal decrees on the stabilisation
agreements and on the three further development agreements should each also contain the
corresponding legislative amendments. This is provided for in Article 141a of the Federal Con-
stitution. With this approach, voters are assured that a 'yes’ to an agreement also means a 'yes’
to the implementing legislation and accompanying measures.

During the consultation procedure, the Federal Council's proposal concerning horizontal and
vertical bundling met with broad approval. All cantons, all parties with one exception, and all
umbrella organisations welcomed the Federal Council's proposal.

Relationship between the Switzerland—EU package (Bilaterals lll) and federal acts

The institutional elements in the existing and new internal market agreements of the Switzer-
land—EU package (Bilaterals Ill) regulate, among other things, how disputes between the con-
tracting parties are to be dealt with. Such dispute settlement only affects the contracting parties,
i.e. Switzerland and the EU. However, it is possible that a Swiss court (or another Swiss au-
thority) may have to decide in individual cases whether a federal act conflicts with an internal
market agreement. This raises the question of how Swiss courts would deal with a conflict
between Swiss law and an internal market agreement.

The Constitution does not expressly state whether federal acts or public international law takes
precedence in such cases. However, the Federal Supreme Court has established rules of prec-
edence in its case law. In principle, the Federal Supreme Court gives precedence to public
international law. It recognises certain exceptions in favour of national law, except in the case
of human rights. In two decisions, the Federal Supreme Court indicated that the Free Movement
of Persons Agreement also falls under the exception for human rights. In its case law, however,
the Federal Supreme Court has always taken care to preserve, to the maximum extent possible
and in a pragmatic manner, both public international law and the legislature's scope for action.

The new dispute settlement mechanism significantly changes the situation under public inter-
national law. If no solution can be found in the Joint Committee, it is now possible to bring a
dispute before an arbitral tribunal where both sides are equally represented. If the arbitral tri-
bunal finds that there has been a breach of the agreement, the losing party is obliged to comply
with the arbitral tribunal’s decision. If it fails to do so, the other party may take proportionate
compensatory measures to restore the contractual balance between the parties. This mecha-
nism gives the parties new margin of manoeuvre: A party may unilaterally decline to implement
the arbitral tribunal’s decision, accepting any compensatory measures, and continue to refrain
from fulfilling its obligations under the agreement in question.
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The Federal Council assumes that this new situation will play a decisive role in resolving any
conflicts between national law and the internal market agreements. Ultimately, it will be the role
of the Federal Supreme Court to take appropriate account of the margin of manoeuvre granted
in the agreements. Taking this margin into account would be in line with the Federal Supreme
Court's previous approach, which has always been oriented towards finding differentiated so-
lutions to conflicts between federal acts and public international law.

The aforementioned case law of the Federal Supreme Court does not apply in cases where
Switzerland rejects a relevant EU legislative act within the framework of dynamic alignment of
legislation, even though it would be obliged to adopt it. In such cases, the arbitral tribunal may
determine that there has been a breach of the obligation of dynamic alignment. If the competent
Swiss authority (or, where applicable, the People) continue to reject the EU legislative act, such
act will not become part of the agreement in question. In this case, Switzerland is not obliged
under public international law to comply with this legislative act. Such a breach of the agree-
ment cannot be enforced before a Swiss court, even if it has been established by the arbitral
tribunal.
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